
0-RDtW~NCE NO. S~~-95 

Afll ORDIIN~~NCE GRANTING TO FLDRIOA P01~'VER 
CC)RP!ORA ◄r\!t:llN A. HO"l•l:..'<CLUSIVE ELEC~rRIC IJTjLITY 
FfitANCHtSI: TO Q,C:CUPY MUNICllf,-~L STi~Eers AND RIGHTS-
011=-w,~y IN: rHe cnY OF CLEAl~tWJl1TER1, FLOfUIDA, FOR THE: 
PURP~DS,E 1j)1IF PRo,.nolNG ELECl"FUC AN[) POW'E:R SERVICES; 
l~Ft.ESCR,:lBIIN1~;, 'THE liERl~S A1ND CONDITIONS, 
A<:;coMPAtn'11NG l'HE GRA1NT IC)J= IFRANCHIS·E; PROVll)ING 
f()!Rt SEVEIRi~~Sll.ilTY OF PlROiVIS1lfONS; ,~NO PROVIDliNG, AN 
Ef:FECTIVS: l~,A ire. 

BE 11r ORDAIN1:t) BY THE CltTY COMMISSION OF THE Cll'Y' O·F 
CLE,AR~iATlER:,, F'liL.◄OtRU>,A:: 

SECTION 1. Fl!'d!1l!:!IJll!.! 
{A) Thie :1Gri1nt1c~r deE1ms jt nei:essary, ,aeisirable and in the~ interest ,of 'i'l.s, 

citizens to ,estat~lish ti,y ordinance a lraochise g~anUnf, tc) Grantee the1 perrn1sslion 
to ci~::cupy Ri-gh~s-<llf.~VVay in tt,e City of Ch~arwater, Ftc)ricla, for the purpose1 of 
· prov,idiric, ele,r::tric s1.,eNit::efs ... 

(El} The Gra,1tE~e is w1ihng t.o undettal(e the installatiion atid opE~ratiCH'l 011 its 
etectr•i-1:: t11tihty fa¢i!ibEl~~ unde•r a franctlise from Grantor 

secinoiN ,;.. 'Chn~l·t 1"itJl.ei. 
~i,_.,1•1•-,-.4· 

'This C>rd~n.an1oe st,an t,e, k~own arid may b~~ cited c2S the "'Fh:rrida f'<)wer 
Corporation i:leittrlc Ftanctiuse ., 

SECTIO!'i 3. ~!ll!:U~~. 
Fc>r the pur:1:,c:)~;.a.s .of this OrdtnancE~, the f0Uow1n!:J :teirms➔ phrci1ses. wotrds, 

and their d-eri·t1atlio1n1s :shall hav~ the meaning giv~:tn here1r1❖ VVhen no1 
inco-1~H~.s1ter-it Wi'lh 'Ui11Ji c;,ont1:!Xt, words in :the pr,es,~nt t1ense ,inch;d1;! the f uh~re, 
words in thE~ pllur:al nurnber include the1 sing1.1Jar numb(!:;r, and ·•1,vords in the 
s1ng1..1lar number iri1clud,e the plunaJ ruJmbf~r. The word '"shall" is alwe,1~t 
m.andatoiry and not merelJ~ ~;1,rectory 

(A.} ··Grantof' ~· The C1ry of Cleiarwa1te1r f:!onda. 
(8) ''Grantetr"' ,. F\1:,ri,:1a Power Corp1cini,hon, its ~;u~;:c~e~:.so.rs and ass.,gn.:i .. 
(C) ''Ele1:'tr1c l.JtHity Sysitem" •· At·, electric ~:,wer system installed and 

opera11:ecl! in the Fnanichi~;.E~ Area ii, accordance iw1th 1he pt·C)vlsjons .of the Fli,rida 
Public Service cc,tnmisstcm eistabHshin.bl 1echn·ica1 s1a,1dards. S-f?rrvica ,1:trf~a1s., 

tart11:s and oper.atir'19 !>°.andards, wtiit.h sh13ll 1m::::tudie but not b1~ tirnitetd tc> ~·lec::tric 
hgl"lt 1-,eat, pow1ar

1 
,atn(j ent?•rg:r i·acilrties, and a 9enerat1<)n. 1ran:sm1ssicm. and 

dis:trit;>1utic1n sysiten'll, ~~rith !Such e.-:t,ms;j1ons lhe•reof ,:3nd <3ddltic,r1s thereto ;es slhaH 
here1a11er be mci1de, 

(D) ''Fra:ndlH!i,1:1 Arie~3" • Tt1a1 area for 1~ivh1ch Grar,te1a provides E:let:tric 
Utill.'l,y Sei1rvici~ ¥which iis within the corporate city hm:its of the Granter 



{E) "Base Revenues" - Revenues from the sale of electricity., of 
customer credit:s,. to residentia!, commercial, and industrial customers and City 
sponsored streE~tili1ghting all within the the corporate iimits of the City. 

(F) "Person" - Any person, firm, partnership, association, corporation, 
comparv or organization of any kind. 

(G) 11Ri,;hts-of-Way" - All of the public streets, alleys, hlghways, 
waterNays, briCJ!g1ets, easements, sidewalks and parl,s of the Cit~;, as the1y now 
exist or may bE~ hereafter constructed, opened, laid out or extended within the 
present limits ()f 1the City, or in such territory as may hereafter be addled to, 
conscilidatecl or annexed to the City. 

{H) i~Reit~aiil WhE~elingH - A customer/supplier arrangement where,by an 
eilectric energy pirovide1r utilizes transmission and/or distribution facilit1ies of 
Grantee to mak1e E~nergy sales directly to an end use customer located within the 
Franchise Area. 

(I) "Adviarsely Affected" - Far the Grantee, a loss of one percent (1 1%) of 
eiase Revenueis within the corporate city limits due to Retail Wheeling. For the 
Granter, a loss of one p1ercent (1 %) of franchise fees due to Retaii Wheelimg. 

SECirlON 4. ~;1:smt .of .Autlhorit)r.. 
(A) Ther1e i1s hereby granted by Granter, to Grantee, the riglntand pr!ivilege 

to constrnct, ei·e1ct, operate, own and maintain, in, upon, along, across, above, 
ov~ar and under Rights-of-Way now laid out or dedicated, and all 1extensions 
thereof, and additions thereto in the corporate city limits, poles, wires, <~ables, 
underground conduits, manholes, fibe;r optic cable for its own use and other 
fixtures necess,ary or proper for the maintenance and operation of its EElectric 
utmt;r System, provided that au pot1ions of the same shall conform to the 
National Electric~,:11 Safiety Code:. This Franchise awarded subject to the 
,provisions of !~Emera! or special laws of Florida now existing or here,inafter 
enacted. This grant of authority is limited to the provision by Grantee of ~~lectric 
uWity services,. Grant1ee agrees that without Uie prior written permis:sion of 
Granter, it wrn nc::>1t allow any entity providing a wireless communication sy~~tem to 
acquire rights to occupy Rights-of-VVay Linder ihis Franchise. In the1 event 
Grantee desireis to use its existing facilities, or construct new facilities, in order 
t,o pr<:>vide publlic communications, leased fiber optic capacity, or video s,ervices 
tio existing or pot~mtial consumers, Grantee must obta1in additional and se~parate 
permission from the City for such activities. 

(B) Anae~atio_o_pr Contr.~J:::tiQ:l'.l Grantee agre~3s that the Franchise 
tcJ exp,1,u,sion or reduction by annexation and contraction of municipal 

botmdaries. If Grantor approves any Franchise Area expansion or reduction by 
annexation or contraction, Grantor wm provide written notice to Grantee. 
Grantee must re~vise its payments due to any expansion or reduction by 
annexation within a reasonable time after notlce to Grantee, but no later than 
sixty (60) days aif1ter receipt of notice. 

(C) ~op-,Exclusiive Use. The right to use and occupy Rights-of-\rvay for 
purposes tieF.rein set forth shall be non-exclusive, ,and the Grantor reserves 
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the right to grant a simllar use of said Rights-of-Way, to any person at arIy time 
during the periiJd of this Fra,1chise so long as such grant does not materia1lly and 
adversely impact Grantee's right to use and occupy Rights-of-Way as aforesaid. 

sec·noN 5.. T'erim of Franchise. ---------
(A) Except as othei"'\IVise provided herein, the Franchise and rights herein 

granted shall takie effect and be in force from and after the final pas.sage herreof, as 
required by law and upon the filing of an acceptance by Grantee of all thei terms 
thereof with the Granter and shall continue in foroe and effect for a term of thirty (30) 
years. after the ef1recUve date of this Franchise ordinance. 

(B) Howe1ver, if in the event. the appropriate governmental authorities 
authorize Retail \iVheeling, then, either party, if Adversely Affected thereby, may 
reopen this ordinance upon thirty (30) days written notice to the other for the sole 
purpose of addfessing franchise fee payments between Grantee and Grantor. If the 
pa1iies are unable to agree within ninety (90) days of reopening, either party may 
declare an impasse and may fiie an action in the Circuit Court in Pinellas County, 
Florida for dec:lclratory reiief as to the proper franchise fee in light of Retail 
Wheeling. 

(C) Each party snail bear its own costs in such a proceeding. During the 
pendency of any negotiations pursuant to the reopener or any declaratory action 
arising therefrom the current franchise payment as set forth in Section fS shall 
continue to apply, Provided, however, if as a result of such negotiations or any 
declaratory acti1on arising therefrom, a different franchise payment is determined, 
that new franch:ise payment shall apply retroactively to the first full month fellowing 
the date this ordinance is reopened and the parties shall balance their accounts 
accordingly. 

(D) In all events, Granter shall not grant more favorable treatrnent to 
providers of Retail VVheeiing than is granted to Grantee under this ordinance, it 
being the intent of the parties that no future provider of electric service, be it 
generation, transmission or distribution service, to customers within the corporate 
limits of Grantor shall be given a competitive advantage over Grantee. 

SECTION 6. fja1~ment to Grantor. 
(A) Effective the first day of the second month beginning aftier the 

effective date of this ordinance, Granter shall be entitled to receive from Grantee 
a monthly franchise amount which will equal six percent (6%) of Grantee'$ Base 
Revenues for tile preceding month whlch amount shall be the total 
compensation clue~ Grantor for the rights, authority and privileges granted by this 
Franchise. 

(B) PaymEmt shall be made to the Grantor for each month no lateir than 
the t"\Arentieth (20th) day of the following month. The monthly payment shall be 
made by wire trnnsfer. Any monthly payment or any portion thereof received 
twenty (20) days Glfter the due date shall be subject to interest at the rate c)f 10% 
percent per annum unrn all payments are paid in full . 
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SECTION 7. fj~~Q.re!;I_N~t!gns 
(A) in :th~~ ervent Grantee shall hereafter accept an E"'lectric utility franchise 

ordinance from .;;~n::· municipality providing for the payment of a franchise: fae in 
excess of the a111nount provided for per Section 6 above, the GranteE) shall 
immediately r.c.rl;:}1 the Granter and the Granter reserves the right to amerhd this 
Franchise to r~:quire the Grantee to .pay the Granter such additional frahchise 
fees. The Grarit:eie's failure to notify Granter of such 8dditional payment* does 
not limit Grantor's rights to such additional franchis~ fees nor limit Gr;;:intee's 
liability with re$pe.ct thereto including late payments outlined in Section 6 (16). 

(B) irnno E~vent shall Grantor receive a franchise fee that is iess, in1 terms 
of percentag\e and/or Base Revenues, than any other governmental entitY'1 within 
Grantee's s~i[Ci~ area, except that1 in the event Granter shall hereafter gr13nt an 
electric utility fha1nchise to any other electric energy supplier providing flor the 
payment of ~· fr~nchise fee lessthan the amount provided for in Section 6 t~bove, 
then Granter ~hia1II be obligated to accept an amendment of this ordi1nance 
providing forja ~e~crease in the franchise fee to such lesser amount. 

SECTION S. : • 1tE~s and Services Provided. 
The rate$ ~:> be charged and services provided by the Grantee for eJectric 

service within ~h~ corporate limits of Granter during the term of this fra1~chise 
shall be as ~rdvkled in the Grantee's tariffs now or hereafter approved l~y the 
Florida Publl!c s,~rvice Commission, or such agency of the State of Florilda as 
may have pr9perjurisdiction over such rates and charges of Grantee. 

SECTION 9. iChalr-acter of Service. ,.,.,___ -
Grantee 1 ca9rees that the materials to be used in the constn~ction, 

operation anti rpaintenance of the electric distribution system and the seNice to 
be rendered! theireby shall be in every respect equal to those provided to 
Grantee's other franchised communities. Grantee shall maintain a bu:siness 
office. or locf]tipm; within the City which shall be open during normal bw~iness 
hours for the purpose of accepting payments of electric bills and recleiving 
customer inquiries. 
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SECTION 11\ lnjie!]rmificaUon. 
(A) Grantm shall in no way be liable or responsible for any accident or 

-iamage that may occur in the construction, operation or maintenance~ by 
Grantee of its fc1cilities thereunder, and the acceptance of this franchis,~ by 
Grantee shall oe de!emed an agreeimem on the part of the Grantee to indemnify 
Grantor and hold it harmless against any and all liability, loss, cost, damagIe or 
expense which Grantor may incur by reason of the neglect, default:, or 
mjsconduct of Grantee in the construction, operation, or maintenance of its 
electric utmty facilities thereunder. 

(B) Grante,e shall maintain throughout the term of this Franchise sufficient 
financial resources to provide self insurance insuring the Granter and Grantee 
with regard to aH damages set forth in Section 1 O (A) in the minimum amounts of: 

(I) $1,000,000 for bodily injury or death to a person; 
$3,000,000 for bodily injury or death resulting from any one 
accident. 

(ii) $50,000 for property damage resuiting from any one accident. 
(iii} $1,000,000 for all other types of liability. 
(C) It is acknowledged by the Granter that Grantee provides its own 

liability insurance (self insured}. Grantee must submit on an annual basis, when 
submitting its annual audited financial report, documentation that cleiarly 
demonstrates that i1t has accumulated sufficient financial resources in orde~r to 
provide insurance coverage as indicated in Section 10(8) above. 

SECTION 11. ~!?J[..Oval of Transfer. 
(A) The rights and privileges granted by this Franchise shal! not be l:lold, 

or assigned in whGle or in part without the Grantor's prior written approval; 
riowever, such consent shall not be unreasonably withheld. No such sal1e or 
assignm~. it shall bE~ effective until the vendee or assignee has filed with the 
Grantor an instrurnent, duly executed, reciting the fact of such sale, or 
assignment and agn3eing to perform all the conditions thereof. 

(B} Grantee shall annually submit to Granter, Attention: City CIE~rk's 
Department, a copy of its Audited Annual Financial Report upon its noirmal 
issuance of same. By acceptance of this Franchise, the Grantee specifically 
agrees that in the E~vent of any violation of this Section, after thirty (30) days 
written notice and an opportunity for Grantee to cure, Granter may cause the 
Franchise granted !11erein to be terminated. 

SECTION 12. Grantor Riqhts in f:ranchise. -- - ,..,_ __ ., .. -
The right is hereby reserved to the Gnntor to adopt, in addition to the 

provisions herein contained and existing appiicable ordinances, such additional 
regulations as it sh1:1lil find necessary in the exercise of its police power, prov:ided 
that such regulations, by ordinance or otherwise, shall be reason.Jble, and shall 
not be in conflict with the laws of the State of Florida or the lawful regulations of 
any stat,e agency possessing U1e power to regulate the activities of the Grantee 
or materially interferE~ with the benefits conferred on Grantee hereunder. 
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SECTION 13. :~~[k irt tpe Right~of7YYa~ 
The Gnantee is hereby 1granted the right, authority and privilege to make 

all necessary E~;(cavations in said square, streets, avenue, alleys, thoroughfares, 
public grounds and other parts of Granter. The Grantee shall have th~~ right tr 
fasten and tc> :s:tretch and lay along the lines of said pole~. conduits, pipes and 
cables necessairy for transmitting and conveying the electric current to be used 
in Grantee's business, together with all the right and priv,leges nece1ssary or 
convenient for the full use including the right to trim, cut and keep clear ,a!I trees 
and limbs along said lines that may in any way endanger the proper opefration of 
same. Moreovier, the Grantee shall have the right to construct, erect, operate 
and maintain in said City an electric system consisting of central plant cir plants, 
with all the en~1ines, boilers, dynamos, machines and devices, and appliances 
that may be required for generating electricity, together with rneicessar, 
substations, lines and related facilities and for carrying Grantee's t:1usiness; 
provided ttnat, in accomplishing these purposes, the streets of said City shall not 
be unreasonably obstructed and work in connection therewith shall be done and 
carried on in conformity with such reasonable rules, regulations, and local 
ordinances wi1th reference thereto as may be adopted by the Grantor for the 
protection of the~ public. 

SECTiON 14. !~~QLds and RepQrt§.. 
The folilowing records and reports shall be filed with or available to 

Grantor: 
(A) Grantee Rules and Regulations. Copies of rules, regulations, terms 

and conditiom, adopted by Grantee that relate to Grantee's use of Grantor's 
Right-of-VVay shall be availabie: upon request by Granter. 

(B) 8Qcc2.i..1_nti119.. Grantee shall use the system of accounts and thi9 form of 
books, accmmts, records, and memoranda prescribed by the Florida Public 
Service Commission, or as mutually agreed to by Granter and Grantee. Should 
the Florida Public Service Commission cease to exist, the City retains the right 
to require the Grantee to maintain a system of accounts and forms of books and 
accounts and memoranda prescribed by the Federal Energy Refgulatory 
Commission or ,any other applicable agency. 

(C) ReQ£fts. The Grantee will attach to each payment a statem~:mt of its 
estimated Base Revenues by revenue account for tl1e period on wr1iich suci1 
payment is based, signed by an authorized representative of the Gn:mtee, in 
such reasonabl1e form and detail as Granter may from time to time prescribe, 
sufficient to sriow the source and method of computation of Base Re~venues. 
The acceptar.cei of any statement or payment shall not estop the Grantor from 
asserting that the amount paid is not the amount due or from recovering any 
deficit by any iaiwful proceeding, including interest to be applied at the rate set 
forth in Section i5 (B). 
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(D} Avai!pb;ili,!JLQfjRecords J:lllQ_B2.Qorts. Grantee shall supply all 
accounts and recm·ds of the Grantee and/or all such information that the Granter 
or its representativ«e:s. may from time to time rei::1sonably request or require 
relative to the calctJl.ation of franchise fees. Such financial records shall be k1t:}pt 
and maintained in acc)ordance with generally accepted accounting principles. All 
of tht3 th~se records shall, on written recr est of Grantor, be open for examinaUon 
and audit by Grant::>r and Grantor's representatives during ordinary busineiss 
hours, in the G!ec!rwater Area Offlce of Grantee and such records shall be 
retained by Grantee for a minimum of five ( 5) years. 

(E) [:.ugit. Grnntor may require an audit of Grantee's books at minimum of 
once every five years. Grantee will reimburse Grantor's audit costs if the au1dit 
identifies errors in thE~ Grantee's franchise, Base Revenues of five percent (5%) 
or mi::>re for the period audited. Errors identified during the audit process shall 
be projected for any c:idditional time periods not covered during the audit if the~re 
is a reasonable probability these errors occurred during the unaudited peric~d, 
but not for more than five (5) years. If an underpayment of franchise fees has 
occurred, interest wiill! be computed at a rate of ten percent (10%) per annum. 
Both the underpaymemt and interest shall be paid within thirty (30) days after 
receipt of demand therefor from Granter. 

SECT!ON 15. ~n1t_pr's Authorit~. 
(A) Nothing in this Franchist3 shall prevent Granter from levying and 

coHecting such taxes as Grantor may from time to time be empowered, by law, to 
levy and collect prov1ided such taxes shall be applied uniformly to all persons 
within Grantor's corporate iimits and shali not constitute an additional tax or f;ee 
for Grantee's use of the Rights-of-W'ay. Such taxes are not considered part of 
the franchise fees. 

(B) In the event the Grantor acquires the property rights of Grantee as 
well as any extensions thereof within and without the City, used in or useful in or 
connected with Grantee's Electric Utility System and the extensions thereof, all 
grants or renewals shall at once terminate. 

SECTION 16. Seve~!J!.~ 
Should any section or prov1s1on of this Franchise Ordinance or ainy 

portion thereof, the di9!etion of which would not adversely affect (in the general 
sence) the receipt of any material benefits or, substantially increase the burden 
of any party hereundar, be declared by a court of competent jurisdiction to be 
invalid, such decision shall not affect the validity of the remainder, as a whole or 
any part thereof, other than the part declared to be invalid. In the event of ainy 
such partial invalidity, the Granter and Grantee shall meet and negotiate in good 
faith to obtain a repiacement provision that is in compliance with the judicial 
authority's decision. 
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SECTION 17. iru:c:.!l~ptanye. 
This ordinance shall become effective upon being legally passed and 

adopted by the ~:iity Commission of the City of Clearwater, as provided by law; 
and it is further ~gn~ed that Grantee shall accept this francnise as 1:,f the date of 
the passage and adoption by the City Cc\mmission and shall signifJ( its 
acceptance in wribng within thirty days after the City Commission's approval of 
this ordinance bf filling its written acceptance with the City Clerk. 

SECTION 18. ~i<UJJ.~:(s_Fee~ ~qd Expenses. 
Except as <:>ltherwise provided for herein, Grantor and Grantee he,reto 

agree that if litigation becomes necessary to enforce any of the obiigaUons, 
terms and condit!icms of this Franchise, the prevailing party shall be entitlefd to 
recover a reasonable amount of attorney's fees and court costs, including fees 
and costs on app1eal, from the non-prevailing party. 

SECTION 19. ,Gqy~_mJn9..!,.aw ar1_g_,Ven~ 
.(A) The rights and privileges granted to Grantee by this Franchise sh;;~I! at 

all times be sub~)rdllnate and inferior to the rights of the public in and to1 the 
ordinary use of Grantor's Rights-of.-Way and nothing in this Franchise shaU be 
considered as a surrender by Grantor of its right and power to use and relocate 
the use of its Rights-of..:Way. 

(8) The Franchise and rights herein granted are subject to the prnvis:ions 
of existing Federal laws and the laws of the State of Florida and those here.after 
enacted pertaining to the granting of franchises and to Retail Wheeling. 

(C) Venue. in the event tha1t any iegal proceeding is brought to enforce 
the terms of this Franchise, the same shall be brought in Pinellas COLmty, 
Florida, or, if a tederal claim, in the U.S. District Court in and for the Middle 
District of Florida, Tampa Division. 

SECTION 20. !:!Q!j'~:es. 
Except in exiiJent circumstances, all notices by either Granter or Grantee 

to the other shall bei made by either depositing such notice in the United States 
Mail, Certified Mail return receipt n~quested or by facsimile. Any notice served 
by certified mail re1turn receipt ::..hall be deemed delivered five (5) days after the 
date of such deposit in the United States mail unless otherwise provided. Any 
notice given by facsimile is deemed received by next Business Day. "Business 
Day" for purposes of this section shall mean Monday through Friday, with 
Saturday, Sunday a1nd Granter and Grantee observed holidays excepted. All 
notices shall be addressed as follows: 
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To Granter: 

City Mana:ger 
City of C!IE!aiwater 
1·12 S. O:!irceola Avenue 
C!earwater,FL 34616 

To Grantee: 

General Counsel 
Florida Power Corp. 
P.O. Box 14042 
St Petersburg FL 
33733-4042 

Notice shall be gh1E~n as required by this Franchise and for all other 
emergencies. Notice shall be provided to the above-named addresse,as unlesi? 
directed c:ithef'Nise in writing by Granter or Grantee. 

SECTION 21. Non-v~~iver Pr_gvision. 
The failure of either party to insist in any one or more instances upon thE~ 

strict performance C)f any one or more of the terms or provisions of thi~~ 
Franchise shall not be1 construed as a waiver or relinquishment for the future of 
any such term or prqvision, and the same shall continue in full force and effect 
No waiver or relinquishment shall be deemed to have been rnade by either part)f 
unless said waiver 011 re1linquishment is in writing and s'.gned by the parties. 

SECTION 22. Effec1:h~~Q.a!~-
This Franchise shall take effect immediately upon adoption. 

PASSED ON FIRST READING 

PASSED ON SECOND AND FINAL 
READING AND ADOPTED 

November 16, 1995 

December 7, 1995 

rv 

-Commissioner 

Attest 

(l \\ _ c;' /J r-,, 
-~)~~ C~ I Je_~.L~- ~ 

\.fynthia E. Goudeau, City Clerk 

u 

Approved as to form and legal 
sufficiency: 

Pamela K. Akin, City Attorney 


