
KEN BURKE CLERK OF COURT
PINELLAS COUNTY FLORIDA
INST 2009273749 101512009 at 1152 AM
OFF REC BK 16726 PG 12421271
DocTypeAGM RECORDING 25650

DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT AGREEMENT is dated the

day of Oct ate 2009 and entered into between DECADE COMPANIES
INCOME PROPERTIES Developer its successors and assigns and the CITY OF

CLEARWATER FLORIDA apolitical subdivision of the State ofFlorida acting
through its City Council the governing body thereofCity

RECITALS

WHEREAS one ofthe major elements of the Citys revitalization effort is a

preliminary plan for the revitalization of Clearwater Beach entitled Beach by Design and

WHEREAS Sections 1633220 1633243 Florida Statutes which set forth the
Florida Local Government Development Agreement Act Act authorize the City to
enter into binding development agreements with persons having a legal or equitable
interest in real property located within the corporate limits ofthe City and

WHEREAS under Section 1633223of the Act the City has adopted Section 4
606 of the City of Clearwater Community Development Code Code establishing
procedures and requirements to consider and enter into development agreements and

WHEREAS Beach by Design proposed additional hotel units toequalize
development opportunities on the beach and ensure Clearwater Beach remains aquality
family resort community by further providing for a limited pool ofadditional hotel units
Hotel Density Reserve to be made available for suchmidsized hotel projects and

WHEREAS the Developer controls approximately0722 acres ofreal property
Property in the corporate limits of the City consisting of0722 acres ofupland from
the face ofthe seawall more particularly described on Exhibit A attached hereto and
incorporated herein and

WHEREAS the Developer desires to develop the Property by demolishing
existing hotel rooms and other uses in order to add overnight accommodation units
minimal meeting space for guest use ground level pool tikibarpoolon the roof new

lobby and parking with parking spaces generally conforming to the architectural
elevation dimensions shown in composite Exhibit B and

WHEREAS upon completion the planned resort will contain 108 units which
includes SeventyTwo72 units from the available Hotel Density Reserve

WHEREAS the City has conducted such hearings as are required by and in
accordance with Chapter 1633220 Fla Stat 2008 and any other applicable law and



WHEREAS the City has determined that as of the Effective Date ofthis
Agreement the proposed project is consistent with the CitysComprehensive Plan and
Land Development Regulations and

WHEREAS the City has conducted public hearings as required by 4206 and
4606 ofthe Community Development Code and

WHEREAS at aduly called public meeting on August 20 2009 the City Council
approved this Agreement and authorized and directed its execution by the appropriate
officials of the City and

WHEREAS the Community Development Board approved the design and site
plan as FLD2009 03013 on May 19 and July 21 2009 conditioned upon the approvaland execution ofthis Agreement and

WHEREAS approval ofthis Agreement is in the interests ofthe City in
furtherance ofthe Citysgoals of enhancing the viability ofthe resort community and in
furtherance ofthe objectives of Beach by Design and

WHEREAS Developer has approved this Agreement and has duly authorized
certain individuals to execute this Agreement on Developersbehalf

STATEMENT OF AGREEMENT

In consideration ofand in reliance upon the premises the mutual covenants
contained herein and other good and valuable consideration the receipt and sufficiencyofwhich are hereby acknowledged the parties hereto intending to be legally bound and inaccordance with the Act agree as follows

SECTION 1 Recitals The above recitals are true and correct and are apart ofthis Agreement

SECTION 2 Incorporation of the Act This Agreement is entered into in
compliance with and under the authority ofthe Code and the Act the terms of which as ofthe date of this Agreement are incorporated herein by this reference and made apart ofthis Agreement Words used in this Agreement without definition that are defined in theAct shall have the same meaning in this Agreement as in the Act

SECTION 3 Proyrly Sub ect to this Agreement The Property described inExhibit A is subject to this Agreement Property

31 The Property currently has a land use designation ofResort Facilities HighRFH and is zoned Tourist T

32The Property is owned in fee simple by the Developer

33 The Property is generally located at 101 Coronado Drive Clearwater FL33767 as more further described in Exhibit A
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SECTION 4 Scope ofProject

41 The Project shall consist of no more than 108 overnight accommodation
units Such units may be traditional hotel rooms or fractional ownership units as defined

by the Community Development Code The proposed density is 150 units per acre

42 The Project shall include 112 parking spaces as defined in the Community
Development Code

43 The proposed height of the building is 89 feet to the roof deck

44 The design of the Project as represented in Exhibit B is consistent with
Beach by Design except as otherwise shown on Exhibit B

45 No more than 25 ofovernight accommodation units shall have full
kitchens Such kitchens shall be limited to those units identified on the plans in Exhibit
B as suites and shall not be located in any unit received from the Hotel Density
Reserve

46 The project shall comply with the Metropolitan Planning Organization
MPO countywide approach to the application of concurrency management for

transportation facilities

SECTION 5 EffectiveDateDuration of this Agreement

51 This Agreement shall not be effective until this Agreement is properly
recorded in the public records ofPinellas County Florida and thirty 30 days have
elapsed after having been received by the Department ofCommunity Affairs pursuant to
Florida Statutes Section 1633239 and Clearwater Community Development Code Section
4606G2

52 Within fourteen 14 days after the City approves the execution of this
Agreement the City shall record the Agreement with the Clerk ofthe Circuit Court for
Pinellas County The Developer shall pay the cost ofsuch recording The City shall
submit to the Department ofCommunity Affairs a copy ofthe recorded Agreement within
fourteen 14 days after the Agreement is recorded

53 This Agreement shall continue in effect until terminated as defined herein
but for aperiod not to exceed ten 10 years

SECTION 6 Obligations under this Agreement

61 Obligations of the Developer

611 The obligations under this Agreement shall be binding upon and the
benefits of this Agreement shall inure to the Developer its successors in interests
or assigns



612 At the time of development ofthe Property the Developer will
submit such applications and documentation as are required by law and shall

comply with the CitysCode applicable at the time of building permit review

613 The following restrictions shall apply to development ofthe

Property

6131 The Property and improvements located thereon shall be

developed in substantial conformance with the Site Plan attached as

Exhibit Band approved by the Community Development Board CDB
as case number FLD200903013 Any minor revisions or changes to the
Site Plan shall be consistent with the approved Site Plan and shall be

approved by the Planning Director as a minor modification pursuant to the
Code Any modifications determined by the Planning Director as either
inconsistent with the approved Site Plan or constituting a substantial
deviation from the approved Site Plan and thus requiring further approval
by the CDB shall require an amendment to this Agreement in accordance
with the procedures ofthe Act and the Code as necessary and applicable
Any and all such approved and adopted amendments shall be recorded in
the public records of Pinellas County Florida

6132The Developer shall obtain building permits and shall
thereafter timely obtain required certificates ofoccupancy in accordance
with Code Section4407 The Developer shall commence vertical

construction defined as work on the project other than clearing grubbing
or other preliminary site preparation work in accordance with applicable
provisions of the Code and of the Florida Building Code Nothing herein
shall restrict Developer from seeking an extension of these time frames
pursuant to applicable provisions of the Code and ofthe Florida Building
Code or from seeking an amendment to this agreement

6133 The Developer shall execute prior to commencement a

mandatory evacuationclosurecovenant substantially in the form of
Exhibit C that the accommodation use will closed as soon as practicable
after ahurricane watch that includes Clearwater Beach is posted by the
National Hurricane Center

614Covenant of Unified Use Prior to the issuance ofthe first building
permit for the Project the Developer hereby agrees to execute and record in the
Public Records of Pinellas County Florida the covenant ofunified use and
development for the Project Site providing that the Project Site shall be developed
and used as a single project the form of which covenant is attached as Exhibit
D provided however that nothing shall preclude the Developer from selling the
Fractional Share Units or from selling all or aportion ofthe DevelopersProperty
in the event that Developer determines not to construct the Project Additionally
prior to the issuance ofthe first building permit for the Project the Developer
hereby agrees to execute aDeclaration ofUnity ofTitle for the Project Site
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providing that the Project Site shall be developed and used as a single project the

form ofwhich Declaration of Unity of Title is available from the City Planning
Department It is understood and agreed that in the event that the Developer
enters into the anticipated covenant of unified use and development and the

Developer elects not to construct the Project and notifies the City of its election in

writing and alternatively as ofthe date ofexpiration termination or revocation

any rights of Developer to incorporate the Hotel Density Reserve Units into the

Project the City shall execute and deliver to the Developer a termination of such
covenant ofunified use and development suitable for recording in the Public
Records of Pinellas County Florida Additionally the City shall execute and

deliver to the Developer a Release of Unity ofTitle suitable for recording in the

Public Records ofPinellas County Florida

615 Allocation ofUnits from Hotel Densi Reserve Return of units to

the Reserve Pool Covenant Regarding Use ofHotel Density Reserve Units

Subject to the terms and conditions ofthis Agreement the City hereby allocates
and grants to the Developer from the Hotel Density Reserve an additional 72 hotel
units to the Project Site in accordance with applicable law In the event this

Agreement is terminated pursuant to Section 10 ofthis Agreement or if any ofthe
units granted to the Developer from the Hotel Density Reserve are not constructed
in conjunction with the Project approved by FLD200903013 and in accordance
with Paragraph6132or if any units or the Project fail to meet and maintain the
criteria for Hotel Density Reserve Units contained in the City of Clearwater
Ordinance No 792508 said units shall be returned to the Hotel Density Reserve
and be unavailable to the Developer for use on the Project pursuant to Beach by
Design Prior to the issuance ofthe Certificate ofOccupancy for the Project the
Developer agrees to execute and record aCovenant in the Public Records of
Pinellas County Florida restricting the Hotel Density Reserve Units in perpetuity
to the use approved by FLD200903013 and by this Agreement

616 Transient Use Occupancy in the overnight accommodation units
from the Hotel Density Reserve is limited to a term of one 1 month or thirtyone
31 consecutive days whichever is less Nothing herein shall prevent a purchaser
of a fractional share unit from owning aperiod oftime greater than thirtyone 31
days provided every occupancy is limited to a term of one 1 month or thirtyone
31 consecutive days whichever is less

617 Execution and Recordation of Easement The Developer shall
execute and record an easement in a form acceptable to the City Attorney and
containing a legal description developed by the City Engineering Department
granting perpetual use for sidewalk and underground utility installation and
maintenance purposes of that area of current encroachment upon the Developers
property by the City sidewalk The easement shall be recorded prior to the
Effective Dateofthis Agreement as set forth in Section 5 above

62 Obligations of the City
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621 The City shall promptly process site and construction plan
applications for the Property that are consistent with the Comprehensive Plan and

the Concept Plan and that meet the requirements of the Code

622 The final effectiveness of theredesignations referenced in Section

621 is subject to

6221The provisions of Chapters 163 and 166 Florida Statutes as

they may govern such amendments and

6222The expiration ofany appeal periods or if an appeal is filed
at the conclusion of such appeal

623 Upon adoption of this Agreement the Project shall receive 72 units
from the Hotel Density Reserve as defined in Beach by Design

SECTION 7 Public Facilities to Service Develo ment The following public
facilities are presently available to the Property from the sources indicated below

Development of the Property will be governed by the concurrency ordinance provisions
applicable at the time of development approval unless otherwise provided by law With

respect to transportation and other public infrastructure and services subject to

concurrency requirements all applicable concurrency provisions for the proposed
development have been met

71 Potable water is available from the City The Developer shall be
responsible for all necessary main extensions and applicable connection fees

72 Sewer service is currently provided by the City The Developer shall be

responsible for all necessary main extensions and applicable connection fees

73 Fire protection from the City

74 Drainage facilities for the Property will be provided by the Developer at

the Developerssole expense

75 Transportation concurrency requirements have been met

76 All improvements associated with the public facilities identified in
Subsections 71 through 74shall be completed prior to the issuance of any certificate of
Occupancy

77 The Developer is responsible for the payment of any required impact fees

SECTION S Required Local Government Permits The required local
government development permits for development of the Property include without

limitation the following
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81 Site plan approvalsand associated utility licenses access and rightof
way utilization permits

82 Construction plan approvals

83 Building permitsand

84 Certificatesof occupancy

SECTION 9 Consistency The City finds that development of the Property is
consistent with the terms of this Agreement and is consistent with the City
Comprehensive Plan and the Code

SECTION 10 Termination
If the Developersobligations set forth in this Agreement are not followed in a timely
manner as reasonably determined by the City Manager after notice to the Developer and
an opportunity to be heard existing permits shall be administratively suspended and
issuance ofnew permits suspended until the Developer has fulfilled its obligations
Failure to timely fulfill its obligations may serve as abasis for termination of this

Agreement by the City at the discretion ofthe City and after notice to the Developer and
an opportunity for the Developer to be heard

SECTION 11 Other Terms and Conditions

111 Except in the case oftermination until ten 10 years after the date ofthis

Agreement the Property shall not be subject to downzoning unit density reduction or

intensity reduction unless the City has held apublic hearing and determined

1111That substantial changes have occurred in pertinent conditions
existing at the time ofapproval of this Agreement or

1112This Agreement is based on substantially inaccurate information

provided by the Developer or

1113That the change is essential to the public health safety or welfare

SECTION 12 Com liance with Law The failure ofthis Agreement to address
any particular permit condition term or restriction shall not relieve the Developer from
the necessity ofcomplying with the law governing such permitting requirements
conditions terms or restrictions

SECTION 13 Notices Notices and communications required or desired to be
given under this Agreement shall be given to the parties by hand delivery by nationally
recognized overnight courier service such as Federal Express or by certified mail return

receipt requested addressed as follows copies as provided below shall be required for
proper notice to be given

Ifto the Developer Decade Companies Income Properties
7



1355 Bishops Court Ste 345

Brookfield WI 53005

With Copy to Keith Zayac Associates
701 Enterprise Road East Ste 404

Safety Harbor Florida 34695

If to City City of Clearwater City Attorney
ATTN Pamela Akin Esq
112 South Osceola Avenue

Clearwater FL 33756

Properly addressed postage prepaid notices or communications shall be deemed
delivered and received on the day of hand delivery the next business day after deposit
with an overnight courier service for next day delivery or on the 3rd day following
deposit in the United States mail certified mail return receipt requested The parties may
change the addresses set forth above including the addition of amortgagee to receive
copies ofall notices by notice in accordance with this Section

SECTION 14 Assi nments

141 By the Developer

1411 Prior to the Commencement Date the Developer may sell convey
assign or otherwise dispose of any or all of its right title interest and obligationsin and to the Project or any part thereof only with the prior written notice to the
City provided that such party hereinafter referred to as the assignee to the
extent of the sale conveyance assignment or other disposition by the Developer to
the assignee shall be bound by the terms ofthis Agreement the same as the
Developer for such part ofthe Project as is subject to such sale conveyance
assignment or other disposition

1412 Ifthe assignee ofthe Developersright title interest and
obligations in and to the Project or any part thereof assumes all ofthe Developersobligations hereunder for the Project or that part subject to such sale conveyance
assignment or other disposition then the Developer shall be released from all such
obligations hereunder which have been so assumed by the assignee and the City
agrees to execute an instrument evidencing such release which shall be in
recordable form

1413An assignment ofthe Project or any part thereof by the Developerto any corporation limited partnership limited liability company general
partnership or joint venture in which the Developer or an entity under common
control with Developer has either the controlling interest or through ajointventure or other arrangement shares equal management rights and maintains such
controlling interest or equal management rights shall not be deemed an assignment
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or transfer subject to any restriction on or approvals ofassignments or transfers
imposed by this Agreement provided however that notice of such assignment
shall be given by the Developer to the City not less than thirty 30 days prior to
such assignment being effective and the assignee shall be bound by the terms of
this Agreement to the same extent as would the Developer in the absence ofsuch
assignment

1414 No assignee purchaser sublessee or acquirer of all or any part of
the Developersrights and obligations with respect to any one Parcel shall in any
way be obligated or responsible for any of the Developersobligations with respect
to any other Parcel by virtue of this Agreement unless and until such assignee
purchaser sublessee or acquire has expressly assumed the Developerssuch other
obligations

1415Notwithstanding any other provision of this paragraph the sale of
individual Interval Ownership Units in the ordinary course of business shall not be
subject to the requirements ofthis paragraph

142 Successors and Assigns The terms herein contained shall bind and inure to
the benefit of the City and its successors and assigns and the Developer and as

applicable to the parties comprising Developer their personal representatives trustees
heirs successors and assigns except as may otherwise be specifically provided herein

SECTION 15 MinorNonCompliance The Developer will not be deemed to
have failed to comply with the terms of this Agreement in the event such noncompliancein the judgment ofthe City Manager reasonably exercised is ofaminor or
inconsequential nature

SECTION 16 Covenant of Cooperation The parties shall cooperate with and
deal with each other in good faith and assist each other in the performance of the
provisions ofthis Agreement and in achieving the completion ofdevelopment ofthe
Property

SECTION 17 A rovals Whenever an approval or consent is required under or

contemplated by this Agreement such approval or consent shall not be unreasonablywithheld delayed or conditioned All such approvals and consents shall be requested and
granted in writing

SECTION 1 Completion of Agreement Upon the completion ofperformanceofthis Agreement or its revocation or termination a statement evidencing such
completion revocation or termination shall be signed by the parties hereto and recorded inthe official records ofthe City

SECTION 19 Entire Agreement This Agreement including any and all
Exhibits attached hereto all ofwhich are a part ofthis Agreement to the same extent as ifsuch Exhibits were set forth in full in the body ofthis Agreement constitutes the entireagreement between the parties hereto pertaining to the subject matter hereof
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SECTION 20 Construction The titles captions and section numbers in this

Agreement are inserted for convenient reference only and do not define or limit the scope
or intent and should not be used in the interpretation of any section subsection or

provision of this Agreement Whenever the context requires or permits the singular shall
include the plural and plural shall include the singular and any reference in this
Agreement to the Developer includes the Developerssuccessors or assigns This
Agreement was the production of negotiations between representatives for the City and
the Developer and the language ofthe Agreement should be given its plain and ordinary
meaning and should not be strictly construed against any party hereto based upon
draftsmanship If any term or provision of this Agreement is susceptible to more than one

interpretation one or more of which render it valid and enforceable and one or more of
which would render it invalid or unenforceable such term or provision shall be construed
in a manner that would render it valid and enforceable

SECTION 21 Partial Invaliditv If any term or provision ofthis Agreement or

the application thereof to any person or circumstance is declared invalid or unenforceable
the remainder ofthis Agreement including any valid portion of the invalid term or

provision and the application of such invalid term or provision to circumstances other than
those as to which it is held invalid or unenforceable shall not be affected thereby and
shall with the remainder ofthis Agreement continue unmodified and in full force and
effect Notwithstanding the foregoing if such responsibilities of any party hereto are

thereby limited to the extent that the purpose ofthis Agreement or the benefits sought to
be received hereunder are frustrated such party shall have the right to terminate this
Agreement upon fifteen 15 days written notice to the other parties

SECTION 22 Code Amendments Subsequently adopted ordinances and codes
ofthe City which is of general application not governing the development ofland shall be
applicable to the Property and such modifications are specifically anticipated in this
Agreement

SECTION 23 Governing Law This Agreement shall be governed by and
construed in accordance with the laws of the State ofFlorida without regard to the conflict
of laws principles ofsuch state

SECTION 24 Counter arts This Agreement may be executed in counterparts
all ofwhich together shall continue one and the same instrument

SECTION 25 Amendment This Agreement may be amended by mutual
written consent of the City the Developer and the Association so long as the amendment
meets the requirements ofthe Act applicable City ordinances and Florida law
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IN WITNESS WHEREOF the parties have hereto executed this Agreement the
date and year first above written

Countersigned CITY

CITY OF CLEARWATER a

Florida municipal corporation

4rl BY
Frank Hibbard William B Horne II

MayorCommissioner City Manager

Date QSA 2i00a
Appr ved as to fo

Leslie K DougallSies

Assistant City Attorn

OWNER Dl

By

Title

Date

Attest

C isE Goudeau
Cit Jerk

E FON ANIES INCOME PROPER

LO

Corporate Seal

Wit

ssesA
Signature

P T W Ve V
Pri n e

Signature

Print name

II

r
rra



EXHIBIT A

Legal Description of Project Site



ATTACHMENT A
HOLIDAY INN EXPRESS LEGAL DESCRIPTION

NORTH PARCEL LEGAL DESCRIPTION

Begin at the Southwest corner ofWater Lot 1 CITY PARK SUBDIVISION accordingto map or plat thereofas recorded in Plat Book 23 Page 37 ofthe Public Records of
Pinellas CITY Florida run thence West along the EastWest Center Line ofSection 8
Township 29 South Range 15 East 15 feet to the POINT OF BEGINNING thence
South53230West along East rightofway line ofCoronado Drive 1626 feet thence
South842730 East 100 feet thence North53230East 7806 feet thence
Northwesterly along existing concrete seawall 11338feet more or less thence South
61000West 8263 feet thence South42511 East 2574 feet to the Point of
Beginning

AND

Begin at the Southwest corner ofWater Lot 1 of CITY PARK SUBDIVISION asrecorded in Plat Book 23 Page 37 Public Records ofPinellas CITY Florida and runthence West along the East and West Center Line of Section 8 Township 29 SouthRange 15 East 15 feet to the Easterly line ofCoronado Drive thence South53230
West 1626 feet for the POINT OF BEGINNING thence continue South53230West100 feet to the Northerly line ofFirst Avenue thence South842730 East 100 feet
along the Northerly line ofFirst Avenue thence North53230East 100 feet thenceNorth842730 West 100 feet to the Point ofBeginning

SOUTH PARCEL LEGAL DESCRIPTION

The North 100 feet ofthe West 110 feet of Lot 1 Block B
COLUMBIA SUBDIVISION according to the map or plat thereof
as recorded in Plat Book 23 Page 60 Public Records ofPinellas
County Florida



EXHIBIT B
Site and Building Plans
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EXHIBIT C

COVENANT REGARDING HURRICANE EVACUATION
And DEVELOPMENT USE AND OPERATION

DECLARATION OF COVENANTS ANDRESTRICTIONS

PLEASE RETURN RECORDED DOCUMENT TO

Leslie K DougallSides Esquire
City ofClearwater

112 S Osceola Ave

PO Box 4748
Clearwater FL 33755

THIS DECLARATION OF COVENANTS AND RESTRICTIONS
Declaration is made as of the day of 2009 by Decade
Companies Income Properties Developer

Developer is the owner offee simple title to the real property described in
Schedule 1 attached hereto and made apart hereof hereinafter the Real Property The

City of Clearwater Florida the City has amended its Comprehensive Plan to

designate Clearwater Beach as aCommunity Redevelopment District pursuant to the
Pinellas County Planning Council Rules in order to implement the provisions ofBeach

by Design aplan for the revitalization ofClearwater Beach

The designation of Clearwater Beach as aCommunity Redevelopment District
the Designation provides for the allocation of Hotel Density Reserve Units as an

incentive for the development ofmidsized quality hotels Pursuant to the Designation the
allocation of Hotel Density Reserve Units is subject to compliance with a series of
performance standards including arequirement that resorts containing ahotel developed
with Hotel Density Reserve Units shall be closed and all Guests evacuated from such
resorts as soon as practicable after the National Hurricane Center posts a hurricane watch
that includes Clearwater Beach The purpose of such evacuation is to ensure that such a

Resort Hotel is evacuated in advance ofthe period of time when ahurricane evacuation
would be expected in advance of the approach ofhurricane force winds

The City has granted by City Council Resolution 0923 passed and approved on

August 20 2009 Developersapplication for Hotel Density Reserve Units pursuant to the
Designation subject to Developerscompliance with the requirements of the Designation
Developer desires for itself and its successors and assigns as owner to establish certain
rights duties obligations and responsibilities with respect to the use and operation ofthe
Real Property in accordance with the terms and conditions ofthe allocation ofthe Hotel
Density Reserve Units to the City and the Designation which rights duties obligations
and responsibilities shall be binding on any and all successors and assigns and will run

with the title to the Real Property
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THEREFORE in consideration ofthe covenants and restrictions herein set forth
and to be observed and performed and in further consideration ofthe allocation of Hotel

Density Reserve Units to Developer and other good and valuable consideration the

sufficiency ofwhich is hereby acknowledged Developer hereby declares covenants and

agrees as follows

1 Benefit and Enforcement These covenants and restrictions are made for
the benefit of Developer and its successors and assigns and shall be enforceable by them

and also for the benefit ofthe residents ofthe City and shall be enforceable on behalf of
said residents by the City Council ofthe City

2 Covenant of Development Use and Operation Developer hereby
covenants and agrees to the development use and operation of the Real Property in
accordance with the provisions ofthis Declaration

21 Use The use ofthe resort on the Real Property is restricted as

follows

211A maximum ofSeventyTwounits which is the number ofhotel
units allocated to Developer shall be used solely for transient occupancy
ofone month or thirty 30 consecutive days or less must be licensed as a

public lodging establishment and classified as ahotel and must be

operated by a single licensed operator ofthe hotel No such hotel unit shall
be used as aprimary or permanent residence

212All other 36 units shall be licensed as a public lodging establishment
No unit shall be used as a primary or permanent residence

213As used herein the terms transient occupancy public lodging
establishment hotel time share and operator shall have the

meaning given to such terms in Chapter 509 Part I Florida Statutes

2004

22 Closure ofIm rovements and Evacuation The Hotel developed on the
Real Property shall be closed as soonas practicable upon the issuance ofahurricane
watch by the National Hurricane Center which hurricane watch includes Clearwater
Beach and all Hotel guests visitors and employees other than emergency and security
personnel required to protect the resort shall be evacuated from the Hotel as soon as

practicable following the issuance of said hurricane watch In the event that the National
Hurricane Center shall modify the terminology employed to warn ofthe approach of
hurricane force winds the closure and evacuation provisions ofthis Declaration shall be
governed by the level of warning employed by the National Hurricane Center which
precedes the issuance of a forecast ofprobable landfall in order to ensure that the guests
visitors and employees will be evacuated in advance ofthe issuance ofa forecast of
probable landfall

Effective Date This Declaration shall become effective upon issuance of
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all building permits required to build the project Project and Developers
commencement ofconstruction of the Project as evidence by aNotice of Commencement
for the Project This Declaration shall expire and terminate automatically if and when the
allocation of Reserve Units to the Developer expires or is terminated

4 Governing Law This Declaration shall be construed in accordance with
and governed by the laws ofthe State of Florida

5 Recording This Declaration shall be recorded in the chain oftitle of the
Real Property with the Clerk of the Courts of Pinellas County Florida

6 Attorneys Fees Developer shall reimburse the City for any expenses
including reasonable attorneys fees which are incurred by the City in the event that the

City determines that it is necessary and appropriate to seek judicial enforcement ofthis
Declaration and the City obtains relief whether by agreement of the parties or through
order of a court ofcompetent jurisdiction

7 Severability Ifany provision or part thereof of this Declaration or the

application ofthis Declaration to any person or circumstance will be or is declared to any
extent to a invalid or unenforceable the remainder ofthis Declaration or the application
of such provision or portion thereof toany person or circumstance shall not be affected

thereby and each and every other provision ofthis Declaration shall be valid and
enforceable to the fullest extent permitted by law

IN WITNESS HEREOF Developer has caused this Declaration to be executed
this TIb day of

OWNER DFCAE EECAYPANIES INCOME PROPERTIES

Sy

Title

Dater I I I 1 a

Corporate Seal
Witnesses

LO
Signature

P pc VJIJ V

4
Prin e

s G
Print name
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EXHIBIT D

COVENANT OF UNIFIED USE

PLEASE RETURN RECORDED DOCUMENT TO

Leslie K DougallSides Esquire
City ofClearwater

112 S Osceola Ave

PO Box 4748

Clearwater FL 33756

COVENANT OF UNIFIED USE

THIS COVENANT OF UNIFIED USE the Agreement is executed this day of
2009 by Developer

WITNESSETH

WHEREAS Developer is the owner ofthe real property legally described on Schedule A attached
hereto and incorporated herein by reference the Real Property and

WHEREAS Developer and the City ofClearwater Florida the City are parties to that certain
Development Agreement dated 2009 the Development Agreement pursuant to which the
City has agreed that Developer may develop and construct upon the Real Property ahotel project as described
in the Development Agreement the Project and

WHEREAS Developer intends to develop and operate the Real Property for a unified use as more

particularly described in this Agreement

NOW THEREFORE in consideration of the sum of Ten Dollars1000 and other good and valuable
consideration the receipt and sufficiency ofwhich are hereby acknowledged Developer does hereby agree thateffective as of the date on which Developer receives all permits required to construct the Project and Developercommences construction thereof as evidenced by a Notice of Commencement for the Project the Real Propertyshall be developed and operated as ahotel and fractional shareintervalownership project as described in the
Development Agreement The restrictions set forth in the preceding sentence shall expire automatically whenand ifDevelopersallocation ofadditional hotel units as defined in the Development Agreement expires or is
terminated Nothing in this Agreement shall require Developer to develop the Project or restrict Developersability to sell assign transfer or otherwise convey its right in and to the Real Property or any portion or portionsthereofto unrelated thirdparties Further nothing in this Agreement shall preclude the purchase and sale ofone
or more Fractional Share Units to be constructed as apart ofthe Project the Fractional Ownership or HotelUnits as defined in the Development Agreement if sold in a condominium form of ownership to separateunrelated third parties provided that such Fractional Share Ownership or Hotel Units are operated and occupiedas part ofthe Project as a single unified project throughout the term of this Agreement Developer agrees that
the City shall have the right to enforce the terms and conditions ofthis Agreement

Notwithstanding the foregoing all Hotel Units may be operated by a single hotel operator and allFractional Share Units may be operated by a different single management firmoperator
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IN WITNESS WHEREOF Developer has caused this Agreement tobe executed this i day of
2009

OWNER DECADE C A

By

Title

Date

INCOME PROPERTIES

Ak

U

Corporate Seal

Witnesses

B
Signature

P AT v u P
Prin e

Signature

r0 VrVC
Print name

18


